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QUESTIONS PRESENTED 


1. Where one member of a joint venture, at his death, wrong- 
fully and without consideration transfers all the assets of a joint venture 
to a third person, does the other member of the joint venture forfeit 


his right to impress a constructive trust upon the assets so transferred, 
by his failure to file a claim against the estate of the deceased joint- 
venturer? 


2. Whether determination of the above question is affected as 2 
matter of law, if the person seeking to impress the trust acted as 
Executor of the estate of the deceased joint-venturer? 
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STATEMENT OF POINTS 


SUMMARY OF ARGUMENT . 


ARGUMENT: 


I. 


When Frank Lacca Bequeathed All of the Securities 
Purchased With the Joint Venture Funds to His 
Sister, 2 Constructive Trust Arose in Favor of 
Appellant c - : : : . . * 


When Frank Lacca Wrongfully Bequeathed the 
Property of This Joint Venture to Appellee, the 
Appellant Had the Option Either To Sue His 
Estate, or To Impress a Constructive Trust on 
the Property in the Hands of the Appellee. 


Appellant Was Not Required To File a Proof of 
Claim Against Frank Lacca's Estate To Maintain 
Her Action To Impress 2 Trust Upon the 
Securities Because: 


A. The Probate Court is Without Jurisdiction To 
Rule Upon the Merits of Conflicting Claims 
to Personal Property, and 


The Only Claims Which Must Be Made Against 
a Decedent's Estate Are Money Claims, Not 
Claims Adjudicating Title or Possession of 
Property - . “ : - : . 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 17,270 


MARIE J. DePINGRE, 


Appeal from Judgment of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from an order granting appellee's motion for 
summary judgment, in an action by appellant seeking a declaratory 
judgment determining appellant's interest in securities located in the 
District of Columbia. The District Court had jurisdiction under §11 
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D.C.C. 306, 13 D.C.C. 108 (1961) and 28 US.C. 2201 (1952). This 
Court has jurisdiction under 28 U.S.C. 1291 (1952). 


STATEMENT OF THE CASE 


In 1944, Frank Lacca purchased a private home located in the 
District of Columbia. At the same time he and appellant agreed to 
engage jointly in the business of renting a portion of that home. Appel- 
lant and Frank Lacca were each to contribute to the business, and the 
rentals were to be invested by Frank Lacca in securities to be owned 
jointly by appellant and Frank Lacca. (J.A. 1, 10) Pursuant to this 
agreement, appellant paid a portion of the purchase price of the home 
and paid large sums of money towards maintaining the home. From 
1944 until Mr. Lacca's death in 1959, appellant also rendered maid 
services for the rented portion of the home, paid for utilities for the 
entire home, contributed most of the furnishings for the home, includ- 
ing those in the rented portion, and otherwise contributed her services 
and resources to the business. (J.A. 1-2, 10) 


In accordance with their agreement, the rentals on the property 
were collected by appellant and were regularly turned over by her to 
Frank Lacca. For over fifteen years, Frank Lacca invested the 
rentals in the securities which are the subject of this action. (J.A. 2, 10) 


When Frank Lacca died in 1959, the securities purchased with the 
proceeds of the joint venture were in his name, and by his will he be- 
queathed all of them to his sister, the appellee. (J.A. 2, 11) 


Appellant was the nominated executrix of Frank Lacca's will. She 
probated his will and administered his estate. (J.A.9) She made no 
claim against his estate for her share of the rentals, but instead, when 
the administration proceeding was concluded, she filed the action below 
to establish her interest in one-half of the securities. (J.A. 2, 9) 
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Appellee answered the action and moved for summary judgment, 
on the ground that appellant was estopped from maintaining the action 
since she had not made a verified claim against the estate. (J.A. 6) 
The lower court granted appellee's motion for summary judgment upon 
the pleadings and exhibits filed in support of the motion. This appeal 
followed. (J.A. 20, 21) 


STATUTES INVOLVED 


18 DCC 511(1961) | 
Executor or Administrator's Claim Must be under oath. 


If the creditor be an executor or an administrator the 
claim shall not be received, although vouched and approved 
as aforesaid, unless he make oath, to be certified as afore- 
said, that it does not appear from any book or writing of | 
his decedent that any part of the said claim hath been dis- 
charged except what (if any) is credited, and that to the best 
of the deponent's knowledge and belief no part of the said 
claim hath been discharged and no security or satisfaction 
given for the same except what (if any) is credited. 

18 DCC 525(1961) 
Executor or Administrator not Responsible for Claims 


made after Distribution. 


In case all the assets have been paid away, delivered, 
or distributed as herein directed, and a claim shall after- 
wards be exhibited of which the executor or administrator 
hath not knowledge or notice by the exhibition of the claim 
legally authenticated, as herein required, he shall not be 
answerable for the same; and if he be sued for any claim 
and shall make it appear to the court in which suit is 
brought that he hath so paid away, delivered, or distributed, 
and the plaintiff can not prove that the defendant had notice 
as aforesaid before such payment, delivery, or distribution, 
the court shall not proceed to give judgment (although the 
amount of the claim against the deceased may be ascertained) 
until the plaintiff shall be able to show further assets coming 
into the defendant's hands, but if the plaintiff shall prove: 
notice, as aforesaid, of the said claim against the defendant, 
judgment may be immediately given for such sum as the | 
plaintiff ought to have received at the dividend, and fieri 
facias may issue and have effect, and further mates may 
be given on coming in of further assets. : 
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STATEMENT OF POINTS 


The District Court erred in granting appellee's motion for 
summary judgment. 


SUMMARY OF ARGUMENT 


I. The ruling of the lower court assumed the existence of a 
joint venture in which appellant and Frank Lacca were engaged. Within 
the scope of that joint venture, appellant and Frank Lacca owed each 
other a fiduciary duty. When Frank Lacca gave all of the joint venture 
property to a third person, appellee, contrary to the terms of the joint 
venture, he violated his fiduciary duty. In those circumstances there 
arose in favor of appellant a constructive trust upon her share of the 
joint venture property in the hands of appellee. 


Il. Where one joint venturer, in violation of the fiduciary duty 
he owes to his fellow venturer, gives away joint venture property, his 


fellow venturer has the option of (1) suing him for a money judgment for 
his share of the joint venture property, or (2) tracing the joint 
venture property into the hands of the transferee and imposing a con- 
structive trust upon his share of the property. The choice of which 
remedy to pursue belongs exclusively to the wronged joint venturer. 


I. Appellant was not required to file a claim in the probate 
court for several reasons. 


The most important of these reasons is that the claim plaintiff 
has asserted by her action was to acquire her share of the specific 
joint venture property, and was not a claim for her share of the joint 
venture money. The probate court has jurisdiction of money claims 
only, and this court has repeatedly held that the probate court is with- 
out jurisdiction to determine conflicting claims to personal property, 
such as are made in appellant's action. 
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The statutes dealing with claims of creditors by their very terms 
exclude any necessity of making a claim in the probate court where 
what is claimed is specific personal property. Those statutes ‘speak 
only in terms of money claims against an estate, and are significantly 
silent as to claims involving title and possession of personal property. 


Since the only purpose of requiring claims of creditors to be 
filed in the probate court is to permit an executor to distribute the 
estate without incurring personal liability, there is no valid reason for 
the forfeiture the lower court imposed upon appellant. 


ARGUMENT 
IL 


WHEN FRANK LACCA BEQUEATHED ALL OF THE SECURITIES 
PURCHASED WITH THE JOINT VENTURE FUNDS TO HIS SISTER, 
A CONSTRUCTIVE TRUST AROSE IN FAVOR OF APPELLANT. 

In the proceedings on the motion for summary judgment, the court 
below assumed the truth of the allegations of appellant's complaint, but 
concluded that appellant had forfeited her cause of action by her failure 
to file a statutory claim against the estate of Frank Lacca. = is to that 


single point that appellant's brief is directed. 


Since under the allegations of the complaint a joint ae 
existed between Frank Lacca and the appellant, it is well settled that 
each owed to the other the duty of a fiduciary. 


"The relationship of joint adventurers gives rise to certain 
reasonably well-defined fiduciary duties and obligations. 
The duty imposed is essentially one of good faith, fair. and 
open dealing and the utmost of candor and disclosure to all 
concerned. ‘The relationship imposes upon the parties an 
obligation of loyalty to the joint enterprise and utmost good 
faith, fairness and honesty in their dealings with each other 
with respect to the subject matter." Eagle-Picher Co. v. 
Mid-Continent Lead & Zinc Co., 10 Cir. 1954, 209: F.2d 917, 
919. 
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"t * * Within the scope of the enterprise they stand in 
a fiduciary relation each to the other, and are bound by 
the same standards of good conduct and square dealing 
as are required between partners. This obligation 
begins with the opening of the negotiations for the forma- 


tion of the syndicate, applies to every phase of the busi- 

ness which is undertaken, and continues until the enter- 

prise has been completely wound up and terminated.""’ 

Dexter & Carpenter v. Houston, 4 Cir., 1927, 20 F.2d 

647, 652. * * *" Libbey v. L. J. Corporation, 101 U.S. 

App. D.C. 87, 90-91,274 F.2d 78, Bio, 

Such being the relationship between the parties, when Frank 
Lacca bequeathed all of the securities to his sister, the appellee, con- 
trary to his agreement to share them jointly with appellant, he failed 
to measure up to the standard required of a fiduciary, and a construc- 


tive trust arose in favor of appellant. 


"Where a fiduciary wrongfully transfers to a third person 
property which he holds as fiduciary, the third person is 
chargeable as constructive trustee of the property unless 


he is a bona fide purchaser. He is chargeable as con- 
structive trustee if he received the property with notice 
of the transferor's breach of duty or if he gave no value 
even though he had no notice." Scott on Trusts, § 506 
(2d Ed. 1956). 


‘A constructive trust arises where one person ac- 
quires title to property from another by an abuse of a 
fiduciary or confidential relation between them. ... 
Persons who engage in a joint enterprise are in a fidu- 
ciary relation to each other." Restatement, Restitution, 
§ 166 (d). 


"A constructive trust arises where a person in a fiduciary 
relation acquires or retains property in violation of his 
duty as a fiduciary.” Scott on Trusts, § 495 (2d Ed. 1956). 


"A constructive trust is a purely equitable device which 
can be applied with great flexibility. It arises by opera- 
tion of law from the occurrence of an unconscionable act 
for which no traditional relief is available. A construc- 
tive trust can be imposed wherever one unfairly holds 
title or a property interest or where the holder would be 
unjustly enriched if permitted to retain such interest.” 
Osin v. Johnson, 100 U.S. App. D.C. 230,233, 243 F. 2d 653, 
656. 
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A constructive trust is imposed where a person holding » 
title to property is subject to an equitable duty to convey 
it to another person on the ground that he would be un- — 
justly enriched if he were permitted to retain it. The 
duty to convey the property may arise because it was 
acquired through fraud, duress, undue influence, or 
mistake, or through a breach of fiduciary duty, or 
through ‘wrongful disposition of another's property.” 
Carter v. Abramo, 93 A.2d 546, 548, 201 Md. 339 (1953) 
(Emphasis added.) 


Since the complaint alleged a joint venture with its attendant 
fiduciary relationship, and since it also alleged a wrongful transfer of 
the assets of the joint venture to a third person, the following questions, 
and these alone, were involved in the Ruling of the lower Court. 


First, what were the rights and remedies appellant acquired when 
Frank Lacca breached his fiduciary duty? Second, which of those 
rights and remedies, if any, did appellant forfeit by her failure to file a 
claim against Frank Lacca's estate? 


t. 


WHEN FRANK LACCA WRONGFULLY BEQUEATHED THE | 
PROPERTY OF THIS JOINT VENTURE TO APPELLEE, THE 
APPELLANT HAD THE OPTION EITHER TO SUE HIS ESTATE, 
OR TO IMPRESS A CONSTRUCTIVE TRUST ON THE PROPERTY 
IN THE HANDS OF THE APPELLEE. 


When one member of a joint venture, in breach of the fidociary 
duties owed to other members of the joint venture, undertakes to trans- 
fer to a third person assets of the venture, the remaining members of 
that venture are given by the law a choice of remedies. They may either 
move against the one making the wrongful transfer, for a money judg- 
ment, or they may move directly against the recipient of the transferred 


assets, and seek to impress a constructive trust upon those assets. 

This principle is clearly stated in Oliver v. Piatt, 3 How. (U.S.) 333, 
Ty eeopaann et LET | 

11 L.ed. 622. In that case, Mr. Justice Storey declared: 
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"It is a clearly established principle in (equity) jurispru- 
dence, that whenever the trustee has been guilty of a 
breach of the trust, and has transferred the property, by 
sale or otherwise, to any third person, the cestui que 
trust has a full right to follow such property into the hands 
of such third person, unless he stands in the predicament 
of a bona fide purchaser, for a valuable consideration, with- 
out notice. And if the trustee has invested the trust prop- 
erty, or its proceeds, in any other property to which it can 
be distinctly traced, the cestui que trust has his election 
either to follow the same into the new investment, or to 
hold the trustee personally liable for the breach of the 
trust. This right or option of the cestui que trust is one 


which positively and exclusively belongs to him... .” 

(Emphasis added) (Id., p. 485) 

This Court has approved and adopted this holding of the Supreme 
Court in Glen Falls Indemnity Company v. Golden, 148 F. Supp. 41, 
affirmed 102 U.S. App. D.C. 106, 250 F.2d 769. Moreover, the principle 
is not unique to the District of Columbia. 


"It is universally held that the cestui has the election of 
taking a money judgment against the wrongdoing trustee 


or of tracing the trust property, where the entire trust 

property,which was affected by the breach can be identi- 

fied in the hands of the trustee or his successor (who is 

not a bona fide purchaser). * * *" Bogert, Trusts and 

Trustees, §367 (2d Ed.). 

It is the contention of the appellant that under the authority of 
Oliver v. Piatt, supra, she acquired a choice of remedies when her 
fellow venturer undertook to bequeath to his sister not only his one-half 
interest in the securities in question, but also the half interest of the 
appellant. This is demonstrated by the following illustration. Suppose 
that Frank Lacca were still living, and it could be shown that in 1959 
he gave all of the securities to his sister as a birthday present. Since 
it must be assumed that a joint venture existed between Frank Lacca 
and the appellant, and since it must further be assumed that the appel- 
lant had a one-half interest in the securities, it would follow under the 
principles of the Oliver case that the wrongful transference of those 
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| 
securities to his sister would give the appellant, the remaining mem- 
ber of the joint venture, a choice of remedies. 


First of all, appellant would have a money claim against Frank 
Lacca for her one-half of the proceeds of the joint venture. Her claim 
would be limited to the dollar amount representing one-half of those 
proceeds, and she could recover a judgment against him, personally, 
in that amount. Such an action would not involve the securities, and 
could be satisfied only against Frank Lacca, not his sister. _ 


On the other hand, appellant could proceed directly against the 
securities in the hands of the appellee, by means of an action to deter- 
mine her interest in them and to impress upon them the constructive 
trust which arose as a result of their wrongful transfer without con- 
sideration. | 


The choice of which course of action to pursue was that of appel- 
lant, and of appellant alone. "This right or option of the cestui que 
trust is one which positively and exclusively belongs to him.” Oliver v. 
Piatt, 3 How. (U.S.) at 485. 


The rights and remedies appellant would acquire in this hypo- 
thetical situation, and the rights she did acquire in the situation 
presented by this appeal, are the same because the actions of the 
parties and their relation to each other are the same. Here appellant 
elected to pursue the securities only, and has sued the person to whom 
the securities have been given. She has elected not to sue the estate 
of Frank Lacca for’a money judgment against the estate for her share 
of the proceeds of the joint venture. Has she forfeited this right to 
recover her securities by failing to file a proof of claim in Frank 
Lacca's estate? 
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APPELLANT WAS NOT REQUIRED TO FILE A PROOF OF 
CLAIM AGAINST FRANK LACCA'S ESTATE TO MAINTAIN 
HER ACTION TO IMPRESS A TRUST UPON THE SECURITIES 
BECAUSE: 


(A) THE PROBATE COURT IS WITHOUT JURISDICTION 
TO RULE UPON THE MERITS OF CONFLICTING 
CLAIMS TO PERSONAL PROPERTY, AND 


(B) THE ONLY CLAIMS WHICH MUST BE MADE AGAINST 

A DECEDENT'S ESTATE ARE MONEY CLAIMS, NOT 

CLAIMS ADJUDICATING TITLE OR POSSESSION OF 

PROPERTY. 
A. To hold that appellant forfeited her right to maintain this action 
because she did not file a proof of claim would be contrary to the very 
rulings of this Court. Even if appellant had filed a claim in the Probate 
Court, such an act would have been totally useless. This Court has 
many times held that the Probate Court is without jurisdiction to rule 
upon the merits of such a Claim, since that court has no jurisdiction to 
decide a dispute regarding title or the right to possession of personal 
property. The rule was clearly enunciated in Holzbeierlien v. Grant, 
73 App. D.C. 154, 117 F.2d 26. There, appellant had filed a petition in 
the Probate Court seeking delivery of certain securities held by the 
executors under her husband's will. The District Court, sitting in pro- 
pate, dismissed the petition, and this Court affirmed, saying: 


"Although appellant will be a distributee under the statutes, 
for the purposes of this action she is in the position of a 
third-party plaintiff claiming ownership, as against the 
estate, of these securities held by the executors. The 


Probate Court is a tribunal of limited jurisdiction. Juris- 
diction to settle ownership of property has not been given.” 


Moreover, the rule is well established in the jurisdiction. 


"The Probate Court * * * [l]ike its predecessor the Orphans’ 
Court, * * * has no jurisdiction to decide a dispute regard- 
ing the title or the right of possession of personal property 
* * *.° Jones v. Dunlap, 73 App. D.C. 59, 115 F.2d 689. 


11 


A case. somewhat similar to appellant's was decided by the Court 
in Brooks v. Yarbrough, 37 F.2d 527 (C.A. 10, 1930). There the statu- 
tory claims had been made in the probate proceeding but the defendants 
contended the claims were deficient. In disposing of this contention, 
the Court said: | 


| 
"Counsel for the defendants further contend that the claims 

presented to the administrator, under the provisions of — 
Section 1232, 1240 and 1242, C.0.S. 1921, were insufficient 
because of uncertainty and cannot form a basis for the | 
present suit. With respect to the land, plaintiff seeks relief 
which is purely equitable, that is, the establishment of a 
trust and the specific performance of the contract. Itis not 
necessary to present purely equitable claims to an adminis- 
trator or to a probate court for allowance for the reason 
that neither the administrator nor the probate court can 
grant equitable relief * * *" (Id., at p. 530) 


B. Moreover, from a reading of the very statutes upon which appellee 


relies, it is clear that appellant's "claim" was not required to be made 
against Mr. Lacca's estate before bringing this action. The "claims" 
referred to in §18-511, described throughout § 18-500, et seq., relate 
to money claims, and not to claims relating to title and possession of 
property. Those sections, for example, relate to "payment" of just 
claims, "debts" to be proved, "the money," "any payments,” "the sum 
due," "the monies stated to be due” and "the amount thereof,” clearly 
intending that only money claims against the estate, be made in the 
manner prescribed, and not the type of claim asserted by appellant, not 
even asserted against Frank Lacca's estate. A similar conclusion, 
based upon similar statutes, was reached in Geist v. O'Connor, et al., 
U.S.D.C. Alaska, 1950, 92 F. Supp.451. : 


The statute requiring a creditor to file his claim in the Probate 
Court would have its purpose drastically altered by appellee's construc- 
tion. The only purpose of the statute is to make it possible for an 
executor to distribute the assets of an estate without incurring any 
personal liability. 18 D.C.C. §525 (1961 Ed.). The present action is 
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not against an executor or an estate. Since appellant's failure to file 


a claim would not prevent her from even now maintaining an action to 
recover a money judgment for her share of the proceeds of the joint 
venture, McHugh v. Martin, 81 At. 2d 632 (Md. 1951), there is abso- 
lutely no justification in the law for the drastic forfeiture imposed on 
her. If appellant has the choice of remedies the Supreme Court said 
she has, and if by her election she chooses to pursue the securities, 
and not the money, the lower court cannot impose sanctions which 
attempt to limit her choice. 


CONCLUSION 


The decision of the Court below would strip appellant of substan- 
tive rights with which she has been clothed by the decisions of the 
Supreme Court and this Court, for her failure to do a useless act. 
Appellant seeks by this appeal her day in court, to which she is clearly 
entitled. The order of the lower court granting summary judgment in 
favor of appellee should be reversed, and the case remanded for a trial 
upon its merits. 


Respectfully submitted, 


ARTHUR J. HILLAND 
FERDINAND J. MACK 
JAMES E. HOGAN 


410 Shoreham Building 
Washington 5, D. C. 


Attorneys for Appellant 
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JOINT APPENDIX 


[Filed May 10, 1962] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


MARIE J. DePINGRE 
1431 Crittenden Street, N. W. 
Washington 11, D. C., 


Plaintiff, | 
Vv. 2 Civil Action No. 1497-62 


MARIA WEISSHAPPEL 
1417 Plymouth Road 
Cleveland, Ohio, 


Defendant. 


COMPLAINT FOR DECLARATORY RELIEF 


1. This is an action for a declaratory judgment. Plaintiff isa 
resident of the District of Columbia and defendant is a resident of the 
State of Ohio. Jurisdiction is founded upon Sections 13-108, 11- 305 and 
11-306, District of Columbia Code, 1961 Edition, and Title 28, United 
States Code, Section 2201. 

2. Onor about May 25, 1944, Frank Lacca, deceased, took title 
in his name to real property located in the District of Columbia known 
as 1481 Crittenden Street, N.W., improved by a residence. From and 
after May 25, 1944, and up to November 28, 1959, the date of his death, 
Frank Lacca, deceased, and plaintiff, entered into a joint venture, 
whereby a portion of the said residence was to be rented for profit, and 
Frank Lacca, deceased, was to invest the monies collected by plaintiff 
as rentals upon that portion of the said residence, for the joint benefit 
of both himself and plaintiff. Pursuant to that joint venture, plaintiff 


contributed her services in the form of maid service for the rented 
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portion of the said residence, contributed a portion of the purchase 
price of the said real property, paid large sums of money towards the 
expenses of maintaining the said residence, including the rented portion 
thereof, paid for the utilities furnished to the said residence, including 


the rented portion thereof, contributed most of the furnishings in the 


residence, including the rented portion thereof, and otherwise contrib- 
uted her resources and services to the said joint venture. 

3. Notwithstanding the promise of Frank Lacca that the rentals 
collected by plaintiff as aforesaid were to be invested by him for their 
joint benefit, Frank Lacca, deceased, at the time of his death, was the 
registered owner of, among others, the securities, described in Exhibit 
"A" attached hereto and by reference incorporated in and made a part 
of this complaint, which he had purchased with the proceeds of the joint 
venture, delivered to him by plaintiff to be invested for the joint benefit 
of himself and plaintiff, and which he, the said Frank Lacca, deceased, 
contrary to his promise and agreement devised to the defendant herein, 
by his last will and testament, dated the 23rd day of January, 1947, 
admitted to probate and record as and for the last will and testament of 
Frank Lacca, deceased. 

4, Plaintiff, in her capacity as executrix of the estate of Frank 
Lacca, in Administration No. 99690 in the Probate Branch of this Court, 
has filed her final account, which has been approved by the Probate 
Branch of this Court, and now holds for distribution to defendant, and 
defendant claims to be lawful owner of, the securities described in Ex- 
hibit "A". One-half of the securities described in Exhibit "A" are the 
property of plaintiff, by virtue of the said joint enterprise of plaintiff 
and Frank Lacca, and the promise and agreement of Frank Lacca, de- 
ceased, that the proceeds of the aforesaid joint enterprise were to be 
invested for the joint benefit of plaintiff and Frank Lacca, deceased. 

5. The securities described in Exhibit "A" are located within 
Washington, District of Columbia, and this Court should determine plain- 
tiff’s interest therein, before the securities are converted by defendant 
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to her own use, and before the jurisdiction of this Court is defeated by 
the removal by defendant of the said securities from this jurisdiction. 

WHEREFORE plaintiff demands that the Court adjudge: _ 

1. That plaintiff be declared the owner of one-half of the secu- 
rities set forth in Exhibit "A", which are now held for distribution to 
defendant in Administration No. 99690 in the Probate Branch of this 
Court. | 

2. That defendant be declared to hold, for the use and benefit of 
plaintiff, one-half of the securities set forth in Exhibit "A". , 

3. That defendant be directed to transfer to plaintiff, all of her 
right, title and interest in and to one-half of the securities described in 
Exhibit "A". i 

4, And for such other and further relief as the Court may deem 
meet and proper, and to which the evidence may show plaintiff to be 
entitled. 


HILLAND, MACK & HOGAN 
BY: 


/s/ Ferdinand J. Mack 
FERDINAND J. MACK 
410 Shoreham Building 
Washington 5, D. C. 
Attorneys for Plaintiff 
JURY DEMAND | 
Plaintiff demands trial by jury. 
HILLAND, MACK & HOGAN 
BY: 


/s/ Ferdinand J. Mack 
FERDINAND J. MACK 


4 
EXHIBIT "A" 


Bridgeport Brass Co., 100 shares common stock 

General Dynamics Corp., 171 shares common stock 
Greyhound Corp., 105 shares common stock 

Jones & Laughlin Steel Corp., 52 shares common stock 
New England Electric System, 50 shares common stock 
Olin Mathieson Chemical Corp., 100 shares common stock 
Pan American World Airways, 50 shares capital stock 
Pepsi Cola Co., 100 shares capital stock 

Rockwell Standard Corp., 58 shares common stock 

Sunray Mid-Continent Oil Co., 52 shares common stock 


[Filed June 8, 1962] 
ANSWER TO COMPLAINT 


First Defense 
The complaint fails to state a claim against defendant upon which 


relief can be granted. 
Second Defense 
Defendant denies the allegations of paragraph 1 of the complaint 
except that defendant admits that she is a resident of the State of Ohio; 
denies the allegations of paragraph 2 of the complaint; denies the allega- 
tions of paragraph 3 of the complaint; admits the allegations of the first 
sentence of paragraph 4 of the complaint but denies the allegations of 
the second sentence of the said paragraph 4; alleges that she is without 
knowledge or information sufficient to form a belief as to the truth of 
the allegations contained in paragraph 5 of the complaint. 
Third Defense 
Further answering the defendant says that plaintiff has wilfully 
defaulted upon her obligation as executrix of the estate of Frank Lacca 
and is estopped by operation of law from asserting the alleged claim 
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herein for failure to comply with the provisions of Title 18, District of 
Columbia Code, Sections 511 and 512. 
COUNTERCLAIM 

The defendant says that the plaintiff is indebted to her in the sum 
of $75,000.00, plus interest, costs and attorney's fee. The amount of 
this indebtedness is based upon the difference in the closing prices of 
the securities listed in Exhibit "A" to the complaint on April 25, 1962, 
which is the date on which this Court approved the First and Final 
Accounting of the Estate of Frank Lacca, and June 8, 1962, the date of 
this counterclaim, plus the damages suffered by defendant for plaintiff's 
wilful and illegal refusal to execute the last will and testament of Frank 
Lacca. Exhibit "A" attached to this answer and counterclaim is an 
affidavit attesting to the aforesaid difference. Plaintiff owes to the 
defendant the aforesaid sum in addition to transfer of the aforesaid 
securities as of April 25, 1962. | 

WHEREFORE, defendant claims of the plaintiff the sum of 
$75,000.00, with interest thereon from April 25, 1962, plus the costs 
of this action and a reasonable attorney's fee and prays this Court for 
an order directing plaintiff to transfer the securities listed in Exhibit 
"A" to the complaint forthwith to the defendant. 


/s/_Joseph L. Nellis 
JOSEPH L. NELLIS 


1411 K Street, N. W. 
Washington 5, D. C. 


Attorney for Defendant | 


[Certificate of Service] 
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EXHIBIT "A" TO ANSWER AND COUNTERCLAIM 


APR. 25, JUNE 8, 
SHARES STOCK | 1962 1962 LOSS 


Bridgeport Brass Co.* 30-1/8 26 $ 556.88 

General Dynamics Corp. 30-7/8 24-3/8 1111.50 
Greyhound Corp. 29 25-3/4 341.25 

52 Jones & Laughlin Steel Corp. 60 49-1/4 559.00 
50 New England Electric System 25-3/4 23-5/8 106.25 
Olin Mathieson Chemical Corp. 36-1/8 20-1/2 562.50 

50 Pan American World Airways 22-1/4 18-7/8 168.75 
Pepsi Cola Co. 50-1/8 42-3/4 737.50 

58 Rockwell Standard Corp. 37-3/4 33 275.50 
52 Sunray Mid-Continent Oil Co. 27 25-1/4 91.00 
TOTAL LOSS $3562.63 

* Converted to National Distillers 


The above closing prices showing difference between prices as of the dates 
stated were provided by the respective issues of the Wall Street Journal, 
New York Stock Exchange prices April 25, 1962, and June 8, 1962. 


/s/_Joseph L, Nellis 
JOSEPH L. NELLIS 


{[JURAT dated June 8, 1962] 


[Filed June 8, 1962] 
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 


The defendant, Marie Weisshappel, by her attorney, Joseph L. 
Nellis, moves the Court for summary judgment in the above-entitled 
cause, pursuant to Rule 56 of the Federal Rules of Civil Procedure, and 
for grounds of this motion says: 

1. There is no real issue involved herein because, as shown by 
Petition for Probate of the Estate of Frank Lacca (Administration No. 
99690, Docket No. 207), attached hereto as Exhibit "A," the plaintiff was 
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appointed executrix of the Estate of Frank Lacca. Contrary to Title 18, 
District of Columbia Code, Sections 511 and 512, plaintiff made no claim 
whatsoever, under oath or otherwise, against the said estate as a creditor 
and failed to disclose the existence of any alleged claim to this Court, 
sitting as a Probate Court; and, further, the First and Final Accounting, 
sworn to under oath by plaintiff in her capacity as executrix of the estate, 
and approved by this Court sitting as a Probate Court, attached hereto 

as Exhibit "B," fails to disclose the existence of any alleged claim by the 
plaintiff against the said estate. Accordingly, plaintiff is estopped in law 


from asserting any claim on her behalf against the estate after final 


probate of the estate has been accomplished, 

2. The plaintiff's complaint herein purports to set up a claim 
against personal property willed to defendant by the probated last will 
and testament of Frank Lacca on the basis of alleged representations to 
vary the express terms of the last will and testament of Frank Lacca, on 
which defendant's action is based, wherein she is executrix of the said 
estate, and under which plaintiff wilfully has concealed from the Court, 
contrary to law, her alleged status as a creditor of the estate at the 
same time that she served as executrix, bonded to discharge her obliga- 
tions as executrix under the laws of the District of Columbia and under 
which plaintiff has executed sworn statements at variance with her 
present allegations in this suit. 

3. The plaintiff's complaint is frivolous and of no substance and 
shows on its face that plaintiff has wilfully failed to comply with Title 18, 
District of Columbia Code, Sections 511 and 512, has wilfully misled this 
Court, sitting as a Probate Court, in plaintiff's capacity as executrix of 
the estate of Frank Lacca as to her alleged dual status as alleged creditor 
and executrix, that she has wilfully failed to carry out her duties as 
executrix of the estate of Frank Lacca in wrongfully refusing to transfer 
over to defendant the securities, the subject matter of the instant suit, as 
she is required to do by the terms of the last will and testament'of Frank 
Laca, all to the detriment and irreparable loss of the defendant. | 
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4, The plaintiff's complaint shows on its face that there is no 
genuine issue of material fact, and, accordingly, defendant is entitled 
to judgment in her favor on plaintiff's complaint, and on defendant's 


counterclaim, as a matter of law. 


/s/ Joseph L. Nellis 
* * * 


Attorney for Defendant 
[Certificate of Service] 


[Filed June 8, 1962] 


DEFENDANT'S STATEMENT OF MATERIAL FACTS AS 

TO WHICH THERE IS NO GENUINE ISSUE 

1. Plaintiff was named executrix of the last will and testament of 
Frank Lacca, deceased (U.S.D.C.D.C., Admin. #99690), filed her petition 
for probate under oath January 12, 1960 in this Court, and did not dis- 
close in the aforesaid petition that she purported to be both executrix 
and creditor of the estate. 

2. Defendant is the sister of Frank Lacca, deceased, and the 
beneficiary, under his last will and testament, of all securities owned by 
Frank Lacca at the time of his death. 

3. The First and Final Accounting, filed by plaintiff as executrix 
under oath May 18, 1961, does not disclose any alleged claim of the said 
executrix as an alleged creditor of the estate. 

4. The certificates of stock, as set forth in Exhibit "A" to the 
complaint, which should have been distributed to defendant as heir by 
plaintiff as executrix are in the possession and control of plaintiff and 
plaintiff refuses to transfer them to defendant, as is her bonded duty 
under the probate proceedings. 

5. Defendant has suffered and will continue to suffer losses by 
reason of plaintiff's improper refusal to transfer said certificates of 
stock to defendant, the loss from April 25, 1962 the date the First and 
Final Accounting was approved by this court to June 8, 1962 the date of 
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the answer and counterclaim being $3562.63 on the market = of said 
securities alone. 
6. Plaintiff is not entitled to withhold transfer of the aforesaid 
securities to defendant, for any reason set forth in plaintiff's complaint. 
/s/ Joseph L. Nellis | 
* * * 


Attorney for defendant 
[Certificate of Service] 


[Filed June 22, 1962] 


ANSWER OF PLAINTIFF TO COUNTERCLAIM 
First Defense 
The counterclaim fails to state a claim against plaintiff upon which 
relief can be granted. - | 
Second Defense ! 
The allegations contained in the first unnumbered paragraph of 
the counterclaim are denied. 
Respectfully submitted, 
HILLAND, MACK & HOGAN: 
BY: : 
/s/ ¥FerdinandJ. Mack 
* * * 
Attorneys for Plaintiff 
[Certificate of Mailing] 


[Filed June 22, 1962] 


PLAINTIFF'S STATEMENT OF MATERIAL ISSUES . 
AS TO WHICH THERE IS NO GENUINE ISSUE | 


1. Plaintiff was nominated, qualified and served as executrix of 
the last will and testament of Frank Lacca, deceased, in Administration 
No. 99690 in the Probate Branch of this Court. In that probate proceed- 
ing plaintiff filed no claim, for money due her, against the estate of 


10 


Frank Lacca, deceased, connected with the subject matter of this action. 
2. Defendant is the sister of Frank Lacca, deceased, and the 
beneficiary, under his last will and testament, of all securities owned 
by Frank Lacca at the time of his death. 
3. The first and final accounting, filed by plaintiff as executrix 
in Administration No. 99690 in the Probate Branch of this Court, does 
not disclose any claim of plaintiff for money due her connected with the 


subject matter of this action. 

4, Defendant is entitled to receive one-half of the securities set 
forth in Exhibit A to the complaint herein, which securities are in the 
possession and control of plaintiff. Plaintiff stands willing to distribute 
one-half of the said securities to defendant, and to distribute the 
balance in accordance with a final decree, rendered in this action, deter- 


mining the rightful owner of those securities. 

5. Onor about May 25, 1944, Frank Lacca, deceased, took title in 
his name to real property located in the District of Columbia known as 
1431 Crittenden Street, N.W., improved by a residence. From and after 
May 25, 1944, and up to November 28, 1959, the date of his death, Frank 
Lacca, deceased, and plaintiff, entered into a joint venture, whereby a 
portion of the said residence was to be rented for profit, and Frank 
Lacca, deceased, was to invest the monies collected by plaintiff as 
rentals upon that portion of the said residence, for the joint benefit of 
both himself and plaintiff. Pursuant to that joint venture, plaintiff con- 
tributed her services in the form of maid service for the rented portion 
of the said residence, contributed a portion of the purchase price of the 
said real property, paid large sums of money towards the expenses of 
maintaining the said residence, including the rented portion thereof, 
paid for the utilities furnished to the said residence, including the 
rented portion thereof, contributed most of the furnishings in the resi- 
dence, including the rented portion thereof, and otherwise contributed 
her resources and services to the said joint venture. 

Notwithstanding the promise of Frank Lacca that the rentals 


11 


collected by plaintiff as aforesaid were to be invested by him for their 
joint benefit, Frank Lacca, deceased, at the time of his death, was the 
registered owner of, among others, the securities, described in Ex- 
hibit "A", attached to the complaint herein, which he had purchased with 
the proceeds of the joint venture, delivered to him by plaintiff to be in- 
vested for the joint benefit of himself and plaintiff, and which he, the 
said Frank Lacca, deceased, contrary to his promise and agreement 
bequeathed to the defendant herein, by his last will and testament, dated 
the 23rd day of January, 1947, admitted to probate and record as and 
for the last will and testament of Frank Lacca, deceased. 

6. Except as hereinabove admitted, the remaining statements of 
material facts as to which the defendant contends there is no genuine 
issue are denied. 7 

HILLAND, MACK & HOGAN 
BY: 
/s/ Ferdinand J. Mack 

* * * 


Attorneys for Plaintiff 
[Certificate of Mailing] 


[Exhibit B to points and authorities in 
support of defendant's motion for 
summary judgment] 
LAST WILL AND TESTAMENT 
OF 
FRANK LACCA 
I, FRANK LACCA, a naturalized citizen of the United States and 

a resident of the District of Columbia, being a bachelor and without any 
descendants, do make, publish and declare this typewritten document as 


and for my last Will and Testament, hereby revoking any former will 


or Codicil made by me. 
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First: I devise my real estate known as premises 1431 Critten- 
don Street, Northwest, Washington, D. C., where I reside, to Mrs. 
Marie Jeanne DePingre in fee simple and absolutely, subject to any 
indebtedness thereon represented and secured by mortgage or deed of 
trust which she is to assume and pay as the successor in title of my 
interest and estate in said property; provided, however, that in case 
she predeceases me, I devise said real estate, subject to the aforesaid 
conditions, to her daughter, Marie Louise DePingre in fee simple. I 
make this devise in recognition of the kindness shown me by Mrs. 
Marie Jeanne DePingre for many years. 

Second: For the same reason, I also give and bequeath to Mrs. 
Marie Jeanne DePingre any money which I may possess at the time of 
my death and wheresoever deposited for safekeeping, and my insurance 
payable to her; provided, however, that in case she predeceases me, I 
give and bequeath the same to her daughter, Marie Louise DePingre. 
The beneficiary taking under this paragraph shall pay my funeral 
expenses. 

Third: I give to my sister, Maria Weisshappel, residing at 1417 
Plymouth Road, Cleveland 9, Ohio, if she survives me, otherwise equally 
to her children, Fred Weisshappel and Edward Weisshappel, any and all 
bonds, certificates of stock and other securities which I may own at the 
time of my death. 

Fourth: The cost of the probate of this Will and the administration 
and settlement of my estate, including any debts that I may owe at the 
time of my death, are to be paid equally by the beneficiaries who take 
under this Will. 


Fifth: I nominate and appoint Marie Jeanne DePingre, if she sur- 


vives me, otherwise her daughter, Marie Louise DePingre, as Executrix 
hereunder and no compensation shall be paid to my Executrix. 
In Testimony Whereof I hereto set my hand and seal at Washington, 
D. C., this 23rd day of January, A.D, 1947. 
/s/ FRANK LACCA (SEAL) 
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Signed, sealed, published and declared by the said FRANK LACCA 
as and for his last Will and Testament in our presence, and we, at his 
request, in his presence, and in the presence of each other, hereto sub- 
scribe our names as attesting witnesses. 


/s/_George C. Gertman Address 730 15th St., N. W. 
/s/ Theresa Buckhantz Address 908 Webster St., N.W. 


[Filed Jan. 12, 1960] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Probate Court 


Estate of 
FRANK LACCA, ADMINISTRATION No. 99690 
Deceased. Address of Petitioner, 

1431 Crittenden Street, N. W. 
Washington 11, D. C. 
PETITION FOR PROBATE OF WILL AND FOR 
LETTERS TESTAMENTARY. 


The petition of Marie Jeanne de Pingre respectfully represents: 

First: That she is an adult citizen of the United States, a resi- 
dent of the District of Columbia and the executrix named in 2 last 
Will and Testament of the above named testator. 

Second: That the above named testator, Frank Lacca, a bachelor, 
late an adult citizen of the United States and a resident of the District 
of Columbia, departed this life therein on November 28, 1959, testate, 
and his last Will and Testament dated January 23, 1947, is now pro- 
pounded for probate and record. Said Will was duly executed pursuant 
to the laws of the District of Columbia governing the execution of Wills 
and at the time of the execution thereof the testator was of sound mind, 
memory and understanding and said Will was his free and voluntary act 
and deed. : 
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Third: That the testator was survived by his mother, Francesca 
Hiaca, as his only heir at law, his father having predeceased him. She 
resides at 1417 Plymouth Road, Cleveland, Ohio. He was also survived 
by a sister, Maria Weisshappel, who resides at 1417 Plymouth Road, 
Cleveland, Ohio. 

Fourth: Upon information and belief petitioner states that the 
estate of the testator consists of the following: 

Personal Estate 

Corporate certificates of stock in the possession of Merrill 
Lynch, Pierce, Fenner and Smith, of the approximate value of 
$42,000.00, and $17.12 to his credit with said Brokers. 

Checking account in the Riggs National Bank of $1761.17 and a 
savings account in said Bank of $520.09. 

Household furniture and effects of the estimated value of $300.00. 

Real Estate 

Lot 42 Square 2706, being premises 1431 Crittenden Street, 
Northwest, Washington 11, D.C., which is unencumbered. Said real 
estate is assessed for taxation purposes at $10,440.00 and valued at 
approximately $14,500.00. 

Fifth: Petitioner knows of no debts of the testator except his 
funeral expenses (including burial lot and opening of grave) of $822.00, 
and physicians' bills of $86.00. 

Sixth: Petitioner is advised by counsel and upon such advice 
avers that it becomes her duty to propound the said Will for probate 
and record and to obtain letters testamentary upon said estate, and she 
tenders herself ready to give such bond as the Court may require, con- 
ditioned for the faithful performance of her trust. 

The premises considered, petitioner prays: 

lst: That said Will be admitted to probate and record as the last 


Will and Testament of the testator, of both real and personal property. 


2nd: That letters testamentary issue to her upon her duly 
qualifying as provided by law. 
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3rd; That she may have such other and further relief in the 
premises as the Court deems proper. | 


/s/ Marie Jeanne dePingre 


Costs Guaranteed 


/s/ George C. Gertman 
Attorney for Petitioner 
American Security Building 
Washington 5, D. C. 


[Verification and Jurat dated December 21, 1959] 


[Filed May 19, 1961] 
Book No. 699 Page 530 
FIRST AND FINAL ACCOUNT OF MARIE JEANNE DE PINGRE, Executrix 


Assets 


Received Disbursements 


Letters issued January 18, 1960 
Your accountant charges herself with the fol- 
lowing principal assets as per Inventory of 
Money and Debts filed herein August 8th, 1960. 


Riggs National Bank (savings account)-balance 
at time of death plus accrued interest to 
3/1/60 556/95 


Riggs National Bank (checking account) 1,761|17 


Merrill, Lynch, Pierce, Fenner & Smith, 
Inc., (Settlement account) 631/94 


And with the following appraised personal 
estate as per Inventory filed herein April 14, 
1960. 39,766/39 


And with the following appraised principal 
assets as follows: ; 


Household furniture 


Cash advanced by Marie Jeanne DePingre to 

cover her share of debts and administration 

costs and funeral expenses as provided for in 

the Will of said decedent ($2,417.43 plus 

Funeral exp. $779.23) 3,196]/66 


Cash advanced by Marie Weisshappel to cover 

her share of the debts and administration 

costs as provided for in the Will of said 
decedent 2417/44 |) 


Amounts carried forward, 48 418/55 


Assets 
[eee 


Brought forward, 48,418 /55 


Your accountant claims credit for the follow- 
ing principal payments: 


FUNERAL EXPENSES 


Vou. No. 
S. H. Hines Funeral Home 
Washington, D. C. 
(Funeral expenses of decedent) 


Gate of Heaven Cemetery 
Montgomery County, Maryland 


DEBTS OF DECEDENT 


Washington Hospital Center 
Washington, D. C. 
(Medical services) 


De Witt E. DeLawter, M.D. 

3848 Porter Street, Northwest 

Washington, D.C. 
(Professional Services) 


Suburban Hospital 
Bethesda, Maryland 
(Medical services) 


Riggs National Bank 
Washington, D. C. 
(Safe-deposit box rental) 


COSTS OF ADMINISTRATION 


Register of Wills, D.C. (costs) 

Young & Simon (bond premium) 

Washington Law Reporter Company 
(publication) 

The Evening Star Newspaper Company 
(publication) 

| George C. Gertman (attorney fee) 

Young & Simon (bond premium) 

U. S. District Court (auditor's fee) 

Register of Wills, D. C. (Final costs) 

Marshall P. Johnson (attorney's fee) 


No Executrix commission claimed 


Amounts carried forward, 48,418 155 5,614) 10 
* €.O. dated October 20, 1960 


SS 


Assets 
Received Disbursements 


Brought forward, - 5,614]10 
INCOME 


Dividends paid on stock from date of death 
to March lst, 1961: 


American Petrofina, Inc. 
Bridgeport Brass Co. 

The Budd Company 

Continental Motors Corporation 
General Dynamics Corporation 
The Greyhound Corporation 

Jones & Laughlin Steel Corporation 
New England Electric Systems 

Olin Mathieson Chemical Corporation 
Pan American World Airways, Inc. 
Pepsi Cola Company 

Rockwell Standard Corporation 
Sperry Rand Corporation 

Sunray Mid-Continent Oil Company 


ee 5,614/10 
|__43,985/68 


| 49,599|78 | __ 49,599 
Distribution Balance 43,985|68 


Distribution under Laws of Intestate Successian: 


TO: Francessca Hlace 
Household effects 


TO: Marie Jeanne DePingre 
Bequest pursuant to Item Second 
of Will of decedent - Cash $ 2,950.06 


TO: Marie Weischappel 
Bequest pursuant to Item Third of Will of 
decedent as follows: 


94 shares of Class A, Common stock of Amerj- 

can Petrofina, Incorporated - Distribution Valhe 681/50 
100 shares of common stock of Bridgeport 

Brass Company - Distribution value 4,012/50 
123 shares of common stock of The Budd Com 

pany - Distribution value 2,998/13 
100 shares of common stock of Continental . 
Motors Corporation - Distribution value | 1,100}00 
171 shares of common stock of General Dynamics 

Corporation - Distribution value 8,101/13 
200 shares of common stock of Graham Paige 
Corporation - Distribution value | 425100 
105 shares of common stock of The Greyhound 

Corporation - Distribution value i 2,165/63 


Amounts carried forward, 43,985)68 | 22,521)95 


a Ga v7. eae 


Assets 
Received Disbursements 


Brought forward, 22,521/95 


52 shares of common stock of Jones & 

Laughlin Steel Corporation - Distribution valup 3,952|00 
50 shares of common stock of New England 

Electric Systems - Distribution value 1,000}00 
100 shares of common stock of Olin Mathieson 

Chemical Corporation - Distribution value 5,000|00 
50 shares of capital stock of Pan American 

World Airways, Inc. - Distribution value 1,068|75 
100 shares of capital stock of Pepsi Cola 

Company - Distribution value 3437/50 
58 shares of common stock of Rockwell 

Standard Corporation - Distribution value 2,109/75 
20 shares of common stock of Royal Ameri- 

can Corporation - Distribution value 

100 shares of common stock of Sperry Rand 

Corporation — Distribution value 

52 shares of common stock of Sunray Mid- 

Continent Oil Company - Distribution value 


Dividends on stock during period of 
administration 


Totals 


[Filed March 13, 1962] 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
Department of General Administration 
FINANCE OFFICE 
CERTIFICATE OF PAYMENT OF TAXES 


In the Matter of 
the Estate of 


FRANK LACCA 
Deceased 


I, William R. Mason, representing the Finance Officer of the Dis- 
trict of Columbia, do hereby certify that the Inheritance Tax imposed 
by Article I of Title V of the District of Columbia Revenue Act of 1937, 
as amended, in connection with the above-mentioned estate was 
assessed against the following distributees or legatees in accordance 
with their shares of the property under control of the personal 
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representative and upon other property taxable by reason of the death 
of the above decedent as follows: 


Property Passing Under Control of 
BENEFICIARY Personal Representative 


Tax 


Marie J. DePingre $ 15,406.39 $ 720.32 
Marie Weisshappel 36,428.37 1,147.13 


$ 51,834.76 $ 1,867.45 


I further certify that, in addition to the above taxes, the Estate 
Tax imposed by Article II of the aforementioned Act, as amended, was 


assessed in the amount of $ None. 
And I hereby certify that all the above taxes have been fully paid. 
FINANCE OFFICER 


3/13/62 By /s/ William R. Mason | 
Supervisor, Inheritance and Estate 
Taxes Revenue Division 


No. 699 folio 534 


District of Columbia, to wit: 

I, the undersigned, MARIE JEANNE DE PINGRE, EXECUTRIX 
of}the estate of FRANK LACCA, late of the District of Columbia, 
deceased, do solemnly swear that the foregoing account is just and true, 
and that I have bona fide paid, or secured to be paid, the esther sums 
for which I claim credit and allowances. 

/s/ Marie Jeanne De Pingre 
[JURAT dated May 18, 1961] 


20 
IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT 
OF COLUMBIA 
Holding a Probate Court 
On this 25th day of April, A.D. 1962, the foregoing account, 
being now presented for approval, the same is, after examination by 
the Court, approved and passed. 


/s/ R. B. Keech 
Judge. 


[Certificate of Theodore Cogswell, Register of Wills 
for the District of Columbia] 


[Filed August 9, 1962] 


ORDER GRANTING SUMMARY JUDGMENT TO DE FENDANT 


Upon consideration of the motion of the defendant for summary 
judgment herein under Rule 56, F.R.C.P., the pleadings filed in sup- 
port thereof and in opposition thereto, and after argument of counsel 
for both sides in open court, it is, by the Court this 9th day of August, 
1962, 

ADJUDGED, ORDERED AND DECREED that the defendant's 
motion for summary judgment on the complaint herein be and the same 
is hereby granted. 


/s/ Edward A. Tamm 
JUDGE 


Seen: 


/s/ Ferdinand J. Mack 
Attorney for Plaintiff, 
Marie J. dePingre 


[Filed September 5, 1962] 


NOTICE OF APPEAL TO COURT OF APPEALS 
UNDER RULE 73(b) 
Notice is hereby given that Marie J. dePingre, plaintiff, above 
named, hereby appeals to the United States Court of Appeals for the 
District of Columbia Circuit from the order granting summary judg- 
ment in favor of defendant entered in this action on the 9th day of 
August, 1962. | 
/s/ Ferdinand J. Mack 


* * * 


Attorney for Appellant 
Marie J. dePingre 


BRIEF FOR APPELLEE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,270 


MARIE J. DePINGRE, 
Appellant, 


MARIA WEISSHAPPEL, 


Appeal from Judgment of the United States 
District Court for the District of Columbia 


United States Court of Appeals 
for the District of Columbia Circuit JOSEPH L. NELLIS 


ALVIN O. WEST 
DEC 14 1962 _ 1411 K Street, N.W., Suite 300 


aye Washington 5, D. C. 
Ore MU Stizranf 


Attorneys for Appellee 


CLERK 


(i) 
COUNTERSTATEMENT OF QUESTIONS PRESENTED — 


I. Does the court below, sitting as a Probate Court, have juris- 
diction to try the question of title raised by the claim of an executrix 
that under an alleged joint venture agreement she owns one-half of cer- 
tain stocks registered in the name of the decedent whose estate she is 
administering? 


Il. Does Section 18-512, D. C. Code, bar this separate civil ac- 
tion by appellant, brought after approval of her first and final account as 
executrix but before she has made distribution in accordance therewith, 
for the purpose of establishing her personal claim to ownership of part 
of the estate property, where such claim has not been passed by the Pro- 
bate Court? 


I. Is appellant, who is executrix of the subject estate, now estop- 
ped to assert her personal claim to ownership of part of the property of 
the estate bequeathed to appellee, said claim being based on an alleged 
joint venture agreement made in 1944, 


' (1) Where appellant knowingly failed to assert her claim while 
decedent was living from 1944 to 1959, the Probate Court has approved 
and passed her first and final account on the basis of appellant's repre- 
sentations under oath inconsistent with her present claim, and as execu- 
trix she actively induced appellee to pay the inheritance tax on the prop- 
erty now claimed by appellant; and | 


(2) Where appellant has accepted other property devised and 
bequeathed to her by the same will? 


COUNTER-STATEMENT OF QUESTIONS PRESENTED 
COUNTER-STATEMENT OF THE CASE 

STATUTES INVOLVED 

SUMMARY OF ARGUMENT 

ARGUMENT: 


I. The Court Below, Sitting as a Probate Court, 
Had Jurisdiction to Try the Question of Title 
Raised by Appellant's Claim to Ownership of 
a Part of the Property of the Estate for Which 
She is Also Executrix 


Retention by Appellant as Executrix of Property 
of the Estate Under Her Personal Claim of 
Ownership While She Brought this Action to 
Establish Her Claim Was Barred by the Express 
Provisions of Section 18-512, D.C. Code 


Appellant is Now Estopped To Assert Her Claim 
To Ownership of the Broan. eee to 
Appellee 


1. Appellant is estopped because she knowingly 
failed to assert her claim while decedent was 
living from 1944 to 1959, the Probate Court 
has approved and passed her first and final 
account on the basis of appellant's representa- 
tions under oath inconsistent with her present 
claim, and as executrix she actively induced 
appellee to pay the inheritance tax on the 
property now claimed by appellant 


Appellant, having accepted property devised 
and bequeathed to her under Frank Lacca's 
will, is estopped under the doctrine of 
election from asserting any claim to property 
bequeathed by that will to appellee : 


CONCLUSION 


(iv) 
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Bnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,270 


Appeal from Judgment of the United States 
District Court for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Frank Lacca died in 1959; leaving an estate consisting of the house 
and lot where he made his residence, stock in a number of corporations, 
money on deposit or held for his account, and household furniture (JA 13- 
18). By his last will and testament, executed in 1947, Lacca devised and 
bequeathed to appellant, Marie J. DePingre, the house and lot and all the 
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money, and he referred to certain insurance which he had made payable 
to her (JA 12). To his sister, Maria Weisshappel, the appellee, Frank 
Lacca bequeathed all his stock and other securities (JA 12). 


Appellant, as the executrix appointed in the will, filed a petition 
for probate thereof in which she stated under oath that decedent's estate 
consisted of the foregoing properties (JA 14-15). A District of Columbia 
inheritance tax return was filed on the basis of the distribution of the 
estate in accordance with the will, and appellee Maria Weisshappel paid 
the D.C. inheritance tax in the amount of $1,147.13 on that portion of the 
estate bequeathed to her (JA 18-19). Appellant as executrix filed a first 
and final account verified by her under oath and listing all of the stocks 
in the estate and the dividends thereon during the period of administra- 
tion as being held for distribution to appellee pursuant to the bequest in 
the will (JA 17-18). 


After all these steps had been taken, after the Probate Court had 
approved the first and final account, and two and one-half years after the 
death of Frank Lacca, appellant brought a separate civil action in the 
court below seeking to establish title in herself to one-half of a part but 
not all of the stocks in the estate on the basis of an alleged joint venture 
between decedent and appellant (JA 1-4; cf. JA 17-18). The complaint 
alleged that from and after May 25, 1944, the date Lacca took title to the 
real property which became his residence, he and appellant entered into 
a joint venture whereby a portion of this residence was rented for profit, 
the rentals were collected by appellant and turned over to Lacca to be in- 
vested by him in securities to be owned jointly by them (JA 1, 10). Appel- 
lant alleged that her contributions to the joint venture were a portion of 
the purchase price of the residence, large sums paid toward utilities and 
maintenance, including the rented portion, most of the furnishings in the 


residence, including the rented portion, and her services in the form of 
maid service for the rented portion and in other ways (JA 1-2). 


The complaint does not allege that appellant was unaware that the 
stocks being purchased by decedent were being registered in decedent's 
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name alone, nor does it allege that appellant during all the years from 
1944 to 1959 was so ignorant or unsophisticated as to be unaware of the 
significance of placing the title to the residence and all the stocks in the 
name of decedent. There is no allegation that during the years from 1944 
to 1959 appellant ever reported one-half of the rental profits or one-half 
the dividends on stock purchased as income taxable to her. The com- 
plaint makes no claim on behalf of appellant to any part of the dividends 
paid on the stock in the estate during the period of administration. More- 
over, appellant makes no offer in the complaint to renounce the devise 
and bequests to her under decedent's will, nor to reimburse appellee 
Maria Weisshappel for the D.C. inheritance tax paid on that aes of the 
stock claimed by appellant. 


Appellee filed an answer and counterclaim (JA 4-6) and at the same 
time moved for summary judgment on the ground that appellant had failed 
to make a claim against the estate in accordance with the provisions of 
Sections 18-511 and 18-512, D.C. Code, that appellant had wilfully misled 
the Probate Court concerning her dual status as alleged creditor and ex- 
ecutrix, and that plaintiff is estopped in law from asserting any claim 
against the estate in the light of her first and final accounting as execu- 
trix, given under oath, which fails to disclose her claim to ownership of 
a part of the property listed therein (JA 6-8). Estoppel under the doctrine 
of election was also argued at the hearing. Appellee's motion was granted, 
and this appeal followed. (JA 20, 21). 


STATUTES INVOLVED 
Section 18-511, District of Columbia Code (1961): 


Executor or administrator's claim 
must be under oath 


If the creditor be an executor or an administrator the 
claim shall not be received, although vouched and approved 
as aforesaid, unless he make oath, to be certified as afore- 
said, "that it does not appear from any book or writing oe 
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his decedent that any part of the said claim hath been dis- 
charged except what (if any) is credited, and that to the 
best of the deponent's knowledge and belief no part of the 
said claim hath been discharged and no security or satis- 
faction given for the same except what (if any) is credited." 


Section 18-512, District of Columbia Code (1961): 


Claims of executors and administrators 
to be passed by probate court 
In no case shall an executor or administrator be, 
allowed to retain for his own claim against the decedent, 
unless the same be passed by the probate court, and every 
such claim shall stand on an equal footing with other claims 
of the same nature. 


SUMMARY OF ARGUMENT 


L. While the court below, as a Probate Court, does not have juris- 


diction to decide a dispute between an estate and a stranger to the estate 
regarding the title or right to possession of assets of the estate, it does 
have jurisdiction to try the issue of title which would have been raised if 
appellant as executrix had disclosed her claim to property adversely to 
the estate. Watkins v. Rives, 75 U.S. App. D.C. 109, 125 F.2d 33. 


I. A separate civil action brought by appellant to establish her 
claim of ownership of certain assets of the estate which she is holding as 
executrix but which were bequeathed to another, said claim not having 
been passed by the Probate Court, is barred by the express provisions of 
Section 18-512, D.C. Code, which provides that "In no case shall an execu- 
tor or an administrator be allowed to retain for his own claim against the 
decedent, unless the same be passed by the probate court *** " Phe 
term "claim" as used in Sec. 18-512 is not limited to money claims, as 
this restrictive interpretation is not indicated by the language of that sec- 
tion and would defeat the jurisdiction of the Probate Court, already recog- 
nized by this Court, to try an issue of title raised by the claim of a repre- 
sentative adversely to the estate of personalty other than money in the 
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estate. Close supervision of the handling of assets is at the heart of the 
integrity of the system for the administration of decedents" estates, par- 
ticularly where a representative has a claim adverse to the estate. The 
policy of the law and complete honesty demand the early disclosure of an 
adverse claim by a fiduciary. : 


Il. 1.. Appellant is estopped to seek equitable relief for the en- 
forcement of a joint venture agreement alleged to have been made with 
Frank Lacca in 1944, because for 15 years thereafter she acquiesced in 
a course of conduct by Lacca inconsistent with the existence of the al- 
leged agreement and asserted her claim only after Lacca had died in 1959. 
Moreover, the approval and passing by the Probate Court of the first and 
final account on the basis of representations by appellant as executrix un- 
der oath inconsistent with her present claim to estate property bars such 
a claim now under the principles of estoppel by judgment. Appellant's fur- 
ther delay of two and one-half years after the death of Lacca bezore as- 
serting her claim to part of his property, while she actively induced ap- 
pellee to pay the inheritance tax thereon, is further ground for estoppel. 


2. The acceptance by appellant of property devised and be- 
queathed to her under Frank Lacca's will estops appellant under the doc- 
trine of election from asserting any claim to property bequeathed by that 
will to appellee. | 


ARGUMENT 
I 


THE COURT BELOW, SITTING AS A PROBATE COURT, HAD | 
JURISDICTION TO TRY THE QUESTION OF TITLE RAISED BY 
APPELLANT'S CLAIM TO OWNERSHIP OF A PART OF THE | 
PROPERTY OF THE ESTATE FOR WHICH SHE IS ALSO EXECUTRIX 


At the outset we are met with the contention argued in appellant's 
brief (Br. 10-11), although not set forth in her statement of Questions 
Presented, that the Probate Court is without jurisdiction to rule on the 
merits of her claim. In support of this contention appellant quotes 
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portions of this Court's opinions in Holzbeierlein v. Grant, 73 App. D.C. 
154, 117 F.2d 26, and Jones v. Dunlap, 73 App. D.C. 59, 115 F.2d 689, to 
the effect that the Probate Court has no jurisdiction to decide a dispute 
regarding the title or the right to possession of personal property. 


However, appellant fails to take into account the decision of this 
Court in Watkins v. Rives, 75 U.S. App. D.C. 109, 112-114, 125 F.2d 33 
(1941), in which this Court held that where an executor asserts title to 
assets, adversely to the estate, the Probate Court has jurisdiction to try 
the questions of title there presented. The decisions in Jones v. Dunlap 


and Holzbeierlein v. Grant were expressly distinguished on the ground 
that they were each concerned with an issue of title between the estate 
and a stranger to the estate. 


In Watkins v. Rives an executor de son tort refused to turn over to 
the collectors certain assets of the estate, claiming ownership of those 
assets on the basis of an alleged gift from the decedent, and proceedings 
were brought under the statute. which is; now Section 20-504, D.C. Code 
(1961), which prescribes the procedure to be followed where an executor 
omits some of the property of the estate from the inventory or conceals 
estate property. This Court, in sustaining the jurisdiction of the Probate 
Court to try the issue of title thus raised, reviewed the Maryland decisions 
under a substantially identical statute. 75 U.S. App. D.C. at 112-114. A 
clear distinction was drawn between those cases in which the representa- 
tive claims adversely to the estate, which can be tried by the Probate 
Court, and those cases in which the issue arises against a stranger to the 
estate, which are tried in a court of general jurisdiction. 


If in the instant case the appellant as executrix had in a forthright 
manner disclosed her claim to a part of the estate assets from the begin- 
ning, in the petition for probate, in the inventory, and by filing a claim in 
compliance with the strict requirements of Section 20-511, D.C. Code, re- 
lating to an executor's claim, there would then have been the opportunity 
for the framing of an issue as to title which under the Watkins decision 
the Probate Court would clearly have had jurisdiction to determine. In 
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line with the admonition given by this Court in Perkins v. Berger, 79 
U.S. App. D.C. 286, 145 F.2d 856 (1945), such a claim would have been 
examined critically by the Probate Court. 


Instead of proceeding in this forthright fashion, appellant on at 
least two occasions disclosed in this record, in her petition for probate 
and in the first and final account (JA 13-19), made representations to 
the Probate Court under oath which were calculated to and which did 
lead the Probate Court and this appellee to believe that appellant con- 
sidered all the property standing in decedent's name to be a part of his 
estate. : 

The Watkins decision recognizes the principle that an executor is 
not a stranger to the estate and hence the Probate Court has jurisdiction 
to try questions of title where the executor himself claims adversely to 
the estate. We submit that appellant may not evade that jurisdiction by 
disavowing her claim under oath before the Probate Court and then, as 
here, seek to revive her claim for trial in another forum. | 
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RETENTION BY APPELANT AS EXECUTRIX OF 

PROPERTY OF THE ESTATE UNDER HER PERSONAL 

CLAIM OF OWNERSHIP WHILE SHE BROUGHT THIS 

ACTION TO ESTABLISH HER CLAIM WAS BARRED BYTHE 

EXPRESS PROVISIONS OF SECTION 18-512, D. C. CODE | 

The first and final account of appellant as executrix was approved 

and passed by the Probate Court on April 25, 1962 (JA 20). Although ap- 
pellant had represented in that first and final account that she was hold- 
ing a number of stocks for distribution to appellee Maria Weisshappel 
pursuant to Item Third of the will (JA 17-18), she did not make distribu- 
tion but retained the stocks while she brought this action to establish her 
alleged interest in a portion of them (JA 1, 2; cf. list of stocks in Exhibit 
"A", JA 4, with list in first and final account, JA 17-18). 
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Section 18-512, D.C. Code (1961), provides in pertinent part: 


In no case shall an executor or an administrator be 

allowed to retain for his own claim against the decedent, 

unless the same be passed by the probate court, * * *. 

Here appellant as executrix was unquestionably retaining for her 
own claim against the decedent, for she was holding not only the stock in- 
cluded in the one-half interest which she claimed but also the remaining 
stock which she admitted Maria Weisshappel was rightfully entitled to re- 
ceive. Since appellant's claim has not been passed by the Probate Court, 
her actions in this matter are contrary to the express provisions of Sec- 
tion 18-512. 


Appellant counters that the "claims" referred to throughout Title 18, 
Chapter 5, of the D.C. Code, relate to money claims and not claims relat- 
ing to title and possession of property (Brief, page 11). Here again appel- 
lant ignores the full import of this Court's decision in Watkins v. Rives, 


supra. The discussion in Watkins of the reasons why the Probate Court 


has jurisdiction of an issue of title raised when an executor claims owner- 
ship of estate property, particularly the extended quotation from Linthicum 
v. Polk, 93 Md. 84, 48 Atl. 842 (75 U.S. App. D.C. at 113), makes no dis- 
tinction between claims involving money and those involving other forms 

of personalty. In fact, the record in Watkins v. Rives discloses that the 
property the title to which had been tried in the Probate Court included 
stocks and bonds of substantial value (Records and Briefs, Ct. of App. 
D.C., vol. 653, No. 7826, Appellant's Brief, Appendix "A", "B", "C" and 
"E"). 


Even prior to Watkins this Court had occasion to review several 
cases from the Probate Court involving a trial in that Court of a personal 
representative's claim of title to certain personal property of the estate 
other than money, with no question ever being raised as to the jurisdiction 
of the Probate Court to try such issues. Brosnan v. Brosnan, 53 App. D.C. 
149, 289 Fed. 547 (1923), involving 497 shares of the Provident Relief As- 
sociation; Myers v. Tschiffely, 64 App. D.C. 17, 73 F.2d 657 (1934), 
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involving 2 note for $18,000 and $2,000 in U.S. Government bonds; and 


Casey v. Topliffe, 65 App. D.C. 100, 80 F.2d 543 (1935), involving bearer 
securities worth about $200,000. 


While this Court has held that the Probate Court may not consider 
the claim of a third party, a stranger to the estate, to ownership of spe- 
cific personalty in the estate, this decision was based on the view of this 
Court as to the limited jurisdiction of the Probate Court and not on a re- 
strictive interpretation of the term "claim" as used in the statute. Holz- 
beierlein v. Grant, 73 App. D.C. 154, 117 F.2d 26. And although appellant 
quotes certain words and phrases culled from Title 18, Chapter 5, of the 
Code in support of her argument that only money claims must be asserted 
against a decedent's estate (Brief, page 11), significantly, none of the 
quoted words or phrases is taken from Sections 18-511 or 18-512, which 
deal specifically with claims by an executor or administrator. : 


There is no language in those two sections which requires the re- 
strictive interpretation urged by appellant. The jurisdiction of the Pro- 
bate Court to try issues of title raised by a representative's claim to per- 
sonal property other than money being clearly established, no sound rea- 
son has been suggested why this Court should strain the language of Sec- 
tions 18-511 and 18-512 to reach an interpretation which will defeat that 
jurisdiction. : 

Appellant takes a narrow view of the law when she argues that the 
only purpose of the statute requiring a creditor to file his claim in the 
Probate Court is to make it possible for an executor to distribute the as- 
sets of an estate without incurring any personal liability (Brief, page 11). 
This statute is a part of a broad statutory plan for the administration of 
decedents' estates to protect the rights of heirs, next of kin, and legatees 
and to insure justice in all matters relating thereto. Close supervision 
of the handling of the property of estates is at the heart of the integrity of 
the system. Particularly is this true where an executor or administrator 
lays claim to property which is in his hands as a fiduciary. Where an 
executor or administrator has an adverse claim, the policy of the law and 
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complete honesty in the preparation of a verified petition for probate both 


demand the early disclosure of that adverse claim.’ Only where such 


disclosure is made can the Probate Court be alerted to make the critical 
examination which this Court requires of such claims. See Perkins v. 
Berger, 79 U.S. App. D.C. 286, 145 F.2d 856 (1944). 


Appellant's assertion (Brief, page 12) that even now she could main- 
tain an action to recover a money judgment for her share of the proceeds 
of the joint venture is difficult to understand in this context. The Mary- 
land case she cites, McHugh v. Martin, 81 Atl. 623, held only that a judg- 
ment which is a lien against realty can be renewed by scire facias against 
the devisees and terre-tenants of decedent's land without having been filed 
as a Claim with the administrator. Appellant's claim to a constructive 
trust as to personalty certainly does not have the same legal effect as a 
judgment lien on realty. 


We submit, therefore, that Section 18-512 is properly construed ac- 
cording to its express provisions to bar this action. 


Regardless of whether perjury is committed by an executor who swears to a 
petition for probate which does not disclose his secret ciaim to assets of the es- 
tate, early disclosure of an adverse claim is an indispensable evidence of the com- 
plete good faith demanded of a fiduciary. An illustration of the problem which 
concerns us is found in Watkins v. Rives, supra. The record there discloses that 
Watkins, during the time that he was acting as executor de son tort and offering 
for probate the will which was ultimately rejected, destroyed most of decedent's 
records (Records and Briefs, Ct. of App. D.C., vol. 653, No. 7826, Appellee's 
Brief, p. 2, citing R. 671). Watkins did not assert his claim to ownership of some 
of the estate assets until after the will favorable to him had been refused probate. 
75 U.S. App. D.C. at 114. 'Here appellant, having concealed her claim for two and 
one- half years after Frank Lacca's death, is open to the suspicion that she has 
utilized this time to “arrange” his records so as to support her present claim, 
particularly since Section 14-302, D.C. Code (1961) bars any judgment in her favor 
founded on her uncorroborated testimony. 
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APPELLANT IS NOW ESTOPPED TO ASSERT HER CLAIM TO | 
OWNERSHIP OF THE PROPERTY BEQUEATHED TO APPELLEE 


1. Appellant is Estopped Because She Knowingly 
Failed to Assert Her Claim While Decedent Was 
Living from 1944 to 1959, the Probate Court Has 
Approved and Passed Her First and Final Account 
On the Basis of Appellant's Representations under 
Oath Inconsistent with Her Present Claim, andas 
Executrix She Actively Induced Appellee to Pay the 
Inheritance Tax on the Property Now Claimed by 


Appellant. 

Surprisingly, appellant argues that the constructive trust in her 
favor did not arise until Frank Lacca bequéathed all his securities to his 
sister (Brief, pages 5-7). This theory is surprising because it could only 
be premised on an alleged agreement by Frank Lacca to include in his 
will a bequest of certain securities to appellant. A contract to include a 
bequest in a will is, of course, quite different from a joint venture extend- 
ing over a period of 15 years for the investment of certain profits for the 
joint benefit of two venturers. The allegations of Paragraph 3 of the com- 
plaint (JA 2) and another portion of the argument made in this Court 
(Brief, pages 7-8) show that initially appellant was undertaking, as a part 
of the proof of her case, to trace the proceeds of the alleged joint venture 
into the purchase of the stocks in which she claims an interest. Thus, de- 
spite the inconsistencies in appellant's present position, she unquestion- 
ably based her action on the alleged 15-year-old joint venture agreement. 


2 Another curious and unexplained discrepancy in appellant's position is the fact 
that she claims a one-half interest in only a part of the securities owned by de- 
cedent (cf. Exhibit "A" to the complaint, JA 4, with the list of securities in the 

first and final account, JA 17-18), and yet she asserts that "Frank Lacca bequeathed 
all of the securities to his sister, the appellee, contrary to his agreement to share 
them jointly with appellant" (Brief, page 6; emphasis supplied). Moreover, appel- 
lant does not assert any claim to the dividends paid on the stock during the period 
of administration (cf. complaint, JA 1-3, with record of dividends paid, JA 18). 
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The obvious reason for appellant's attempted shift in theory is to 
avoid the necessity of having to explain her acquiescence for 15 years in 
a course of conduct by Frank Lacca completely inconsistent with her 
present claim of a joint venture. However, this new theory is undercut 
by appellant's own statement of the case, where she interprets her alle- 
gation that Frank Lacca was to invest profits "for the joint benefit of both 
himself and plaintiff" (JA 1, 10) as meaning that "the rentals were to be 
invested by Frank Lacca in securities to be owned jointly by appellant and 
Frank Lacca" (Brief, page 2). 


If we accept appellant's own statement of the case, the constructive 
trust arose at the very beginning of the alleged joint venture agreement, 
and not 15 years later when Frank Lacca died leaving a will bequeathing 
his securities to his sister. Appellant alleges that she paid a part of the 
purchase price of the residence (JA 2), but she knew that Frank Lacca 
took title to this property in his own name (JA 1). She alleges that rentals 
were to be invested in securities to be owned jointly, yet there is not even 
the hint of an allegation in the complaint that she did not know during the 
15 years before Frank Lacca's death that all securities which he bought 
were registered in his name alone. Appellant has not alleged a single cir- 
cumstance which suggests that she was misled, deceived, or overreached. 
A joint owner of securities is entitled to share dividends, yet appellant 
does not explain why she acquiesced in receiving no dividends for 15 years 
and why she does not even now claim a share of the dividends received dur- 
ing the period of administration. 


It is axiomatic that "equity aids the vigilant, and not those who slum- 


ber on their rights." II Pomeroy, Equity Jurisprudence (5th Ed.), secs. 
418-419a, pp. 169-171. Having delayed for 15 years, until the one person 


who could deny and effectively refute her allegations of an agreement had 
died, appellant should now be estopped to invoke the equitable powers of 
the court for the enforcement of the alleged agreement. He who remains 
silent when he ought to speak cannot be heard to speak when he should be 
silent. Gamble v. Cornell Oil Co., 260 F.2d 860, 871 (C.A. 10, 1958); In 
re Walton Hotel Co., 116 F.2d 110 (C.A. 7, 1941). 
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Moreover, the record here shows at least two documents -- the peti- 
tion for probate and the first and final account (JA 13-19) -- in which ap- 
pellant made representations to the Probate Court inconsistent with her 
present claim. Persons who have made misstatements of fact can often 
explain them as being due to inadvertence or ignorance. Appellant makes 
no effort to do either. Indeed, she contends that she had the option to pro- 
ceed as she did (JA 7-9), so that her representations to the Probate Court 
which she now seeks to deny must have been part of a course of action de- 
liberately chosen.2 And yet these representations were a part of the 
basis on which the Probate Court approved and passed the first and final 
account, which is in effect a judgment directing distribution in accordance 
with said account. Under the principles of estoppel by judgment, there- 
fore, appellant is barred from raising any claim for a different distribu- 
tion. Cf. National Surety Corporation of New York v. Ellison, 88 F.2d 399, 
406 (C.C.A. 8, 1937); Roberts v. Anderson, 66 F.2d 874, 875-876 (C.C.A. 
10, 1933). 


Perhaps the strangest feature of this bizarre case is the lack of an 
explanation by appellant either in her complaint or in her brief on appeal 
for the delay of two and one-half years from the death of Frank Lacca un- 
til the filing of the present action. During this time Maria Weisshappel, 
the appellee, paid an inheritance tax of $1,147.13 on the stock bequeathed 
to her under Frank Lacca's will (JA 19). This was an assessment on 
"Property Passing Under Control of Personal Representative" (JA 19), 
and this Court can take judicial notice that under the laws of the District 
of Columbia such property was reported for taxation by appellant as ex- 
ecutrix, under oath. 


Appellant is thus in the position of waiting to assert her claim 
against a part of Frank Lacca's stock until after appellee had paid the 


< In contrast, note that in Casey v- Topliffe, 65 App. D.C. 100, 80 F.2d 543 (1935), 
the executrix nominated in the will reported in the petition for probate the value of 
the estate at around $30,000 and then quite frankly and honestly stated that she had 
in her possession and claimed as her own certain bearer securities approximating 
$200,000 in value which she claimed the decedent had given to her during his life- 
time. | 
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inheritance tax thereon which appellant had caused to be assessed. One 
could hardly invent a case of conduct by one party relied upon by another 
to his detriment which called more strongly for the application of the doc- 
trine of equitable estoppel. Il Pomeroy, Equity Jurisprudence (5th Ed.), 
sec. 812, pp. 230-232. 


2. Appellant, Having Accepted Property Devised 
And Bequeathed to Her under Frank Lacca's 
Will, Is Estopped under the Doctrine of Election 
From Asserting Any Claim to Property 


Bequeathed by That Will to Appellee. 

Under Item First of the last will and testament of Frank Lacca ap- 
pellant received the real property of decedent, and Item Second of that 
will bequeathed to her all of decedent's money and referred to the fact 
that decedent had made his insurance payable to her (JA 12). Appellant 
has accepted these provisions for her in the will. 


In Gibson v. Gibson, 53 App. D.C. 380, 292 Fed. 657 (1923), this 
Court applied the doctrine of election against a legatee who was claiming 
curtesy rights in real property devised to another in the same will, and 
said (53 App. D.C. at 386): 

* * * In this District he who takes the benefit under a will 


of a provision in his favor is barred from asserting title 
to any other property disposed of by the will. we a 


A fuller statement of the doctrine of election is found in Nashville 


Trust Company v. Winters, 130 §.W. 2d 152 (Tenn. App. 1939), at page 156: 


This doctrine of election, properly applied, is con- 
fined to narrow limits. It rests upon the equitable ground 
that a party cannot be permitted to claim inconsistent 
rights respecting the same subject matter, and, if he claim 
an interest under an instrument, he must give full effect to 
the instrument so far as he can. The typical case stated to 
illustrate the rule is where a testator gives to A certain 
property, and in the same will gives a third person prop- 
erty belonging to A. In such case A must elect between the 
two. If he accept the gift to himself under the will, he must 
affirm and carry out the gift of his own property to the third 
person. 


15 
The case presented here is precisely the same as the typical case 
for the application of the doctrine of election as stated in the foregoing 
quotation. By accepting the benefits of Frank Lacca's will, appellant has 
barred herself from asserting any interest in property bequeathed by that 
will to appellee. 


CONCLUSION 
For the foregoing reasons, the judgment of the court below should 
be affirmed. | 
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Cinited States Court of Apes 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,270 


MARIE J. DePINGRE, : 
Appellant, 


Appellee. | 


Appeal from Judgment of the United States District Court 
for the District of Columbia 


REPLY BRIEF FOR APPELLANT 


INTRODUCTION 


In this reply brief, appellant will not attempt either to repeat 
or restate the arguments already made in her main brief. Neither 
will this brief deal with the many arguments advanced by appellee 
suggesting the non-existence of a joint venture, a question of fact 
which is not properly disputable on this appeal. Snyder v. eae 
100 U.S. App. D.C. 368, 370, 246 F. 2d 649. 
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Appellant will deal in this brief with the single point not covered 
in her brief. That point is, is appellant's action barred by the equitable 
doctrine of election? (Appellee’s Brief, pp. 14-15) 


REPLY TO APPELLEE'S ARGUMENT I, 2 


The doctrine of election as it is to be applied in the District of 
Columbia was first set forth by this court in Gibson v. Gibson, 53 U.S. 
App. D.C. 380, 292 F.657. In that case, the wife's will left her husband 
a life interest in specified real property located in the District of Co- 
lumbia, and a life interest in all other real property she owned at her 
death, including real property located in New Jersey. The husband 
accepted the life interest which came to him by the will, and also 
claimed curtesy rights as to the New Jersey real property. According 
to the court, the issue was "whether the provisions made for him in 
the will were intended [by his wife] to be in lieu of the interest [cur- 
tesy] to which he would have been entitled, but for the will.” Id., page 
385. The court resorted to the "will itself for the solution of this ques- 
tion,"’ and found from a reading of the will as a whole that "the provi- 
sion made by the testatrix for her husband was intended to measure 
his entire beneficial interest in her estate." Id., page 385. The court 
went on to say: 

"Finding that it was the intention of the testatrix 
that the provisions of the will should measure his 
entire beneficial interest in her estate, it is plain 
that a court of equity ought not to permit him to 
accept these provisions and retain his curtesy 
rights. In other words, this is a case of election.” 
(Emphasis added) Id., p. 386-7. 

The court stated the general rule relied on by appellee, that "he 
who takes the benefit under a will of a provision in his favor is barred 
from asserting to any other property disposed of by the will." Id., 

p. 386. However, appellee places complete reliance on this last state- 


ment without mentioning or discussing the factual issue resolved by 
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the court in Gibson, and that must be resolved here, before the doctrine 
of election becomes applicable, namely: what was the intention of the 
testator ? 


The view that the intention of the testator must first be ascer- 
tained, before the doctrine of election becomes applicable, has ample 
further support both in this jurisdiction and elsewhere. In Gaskin v. 
Gaskin, 55 U.S. App. D.C. 129, 130, 2 F.2d 931, the court adopted the 


following definition of election: 


‘Where a beneficiary under a will has a claim ad- 
verse to the testator to property which it is at- 
tempted to dispose of by the will, he must elect 
between his rights under the will and his adverse 
claim. But such necessity for election arises 


only where it is clear that the adverse rights of 


the beneficiary are covered by the will, and where | 
the gift to the beneficiary is substantial." (Empha- 


sis added) | 


| 
And more recently, in Mead v. Phillips, 77 U.S. App. D.C. 365, 
373, 135 F.2d 819, this court approved the following definition of elec- 
tion by the Virginia Supreme Court of Appeals: | 


| 

"The principle of equitable election [is one] where- 
by an obligation is imposed upon a party to choose — 
between two inconsistent or alternative rights or _ 
claims in cases where there is a clear intention of | 
the person from whom he derives one that he should 
not enjoy both." (Emphasis added 


The same rule is followed in Maryland, the source of much of 
our probate law. Perhaps the best Maryland statement of the rule, in 
a case that factually coincides in many ways to this case, is Wilson Vv. 
Safe Deposit and Trust Co., 183 Md. 245, 37 A. 2d 321 (1944). In that 
case, the decedent entered into a contract with Wilson in which she 
agreed to devise to him all of her land at Holly Point, and to release 
him from a $3,000.00 mortgage. At her death, the testatrix left Mr. 
Wilson only a portion of her Holly Point land, she released the $3,000.00 
mortgage, and gave Wilson a $900.00 annuity. 
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The lower court held that the doctrine of equitable election ap- 
plied and that the appellant had to choose between taking under the will 
or under the contract, but that he could not take under both. The Mary- 
land Court of Appeals went about resolving the question by first ascer- 
taining the testatrix's intention, applying the same rule this court fol- 


lowed in Gibson v. Gibson, supra, Gaskin v. Gaskin, supra, and Mead 


v. Phillips, supra: 


"The controlling principle here is that the intention to raise 
an election must be clear and manifest from the will itself, 
and that in order to bring the doctrine into existence it 
must be obvious that a benefit has been conferred by the 
will, coupled with an intention on the part of the testator to 
dispose of property belonging to the donee of the benefit. 
The necessity for it can never arise from an uncertain or 
dubious interpretation of the clause of donation in a will or 
other instrument. Miller, Construction of Wills, par. 335; 
Pomeroy Eq. Juris., 5th Ed., Vol. 2, par. 472; Story Eq. 
Juris., 19th Ed.,Vol. 3, pars. 1462, 1470; Thompson on 
Wills, 2nd Ed., Secs. 471, 472; Smith v. Townshend, 27 Md. 
368, 92 Am. Dec. 637; Jarman, Wills, 7th Ed., 417, 520. 
See also, Beall (McElfresh) v. Schley, 2 Gill. 181, 186; 
Barbour v. Mitchell,40 Md. 151; Lewis v. Carver, 140 Md. 
121, 117 A. 108; Smith v. Smith, 113 Md. 495, 77 A. 975, 

31 L.R.A., N.S., 922, 140 Am. St. Rep. 435:"37 A. 2d at pp. 
322-323 


The Maryland court carefully reviewed the evidence reflecting 
on the intention of the testatrix, and concluded: 


"Tf it had been her intention to substitute this annuity, which 
she was not bound to give, for all of her real estate hold- 
ings in Holly Point as called for by the contract, it would 
have been very easy for her to have expressed it in simple 
language. Her failure to have done so is a circumstance 
which, in itself, weighs heavily against the application of 
the doctrine of election in this case. 


"The Court will not ascribe to a testator an intention to raise 
an election when, on the face of the will or other instrument, 
there is a conspicuous omission of language to indicate such 
an intention, and which, if used, would have removed the doubt 
which omission created. This existing doubt must be re- 
solved in favor of the donee, for the law does not impose 
upon him the responsibility of proving the necessity of 


5 


making an election. The intention must clearly appear 3 

from the document itself, and unless its language une- 

quivocally shows a purpose to dispose of the property | 

belonging to the donee, the law will not presume an in- | 

tention to do so." Id., p. 325. 

The last will and testament of Frank Lacca (JA 11-13), gives 
appellant a home, cash and insurance. All three categories of property 

| 

are given to appellant "in recognition of the kindness shown (Mr. Lacca) 
by Mrs. Marie Jeanne DePingre for many years." In Wilson v. Safe 
Deposit and Trust Co., supra, all the court had that bore upon the in- 
tention of the testatrix was the absence of any statement that the annuity 
bequeathed was in place of the real estate she was bound by contract 
to give Wilson. In this case, it affirmatively appears from the will 
itself that the provisions made for appellant in the will were not intended 
by Mr. Lacca to “be in lieu of the interest to which [ appellant] would 
have been entitled, but for the will." Gibson v. Gibson, supra, p. 385. 


One further decision by the Maryland Court of Appeals may be 
of some assistance to this court in the resolution of this point. In Lewis 
v. Carver, 140 Md. 121, 117 A. 108 (1922) the court approved the gen- 
erally accepted rule limiting application of the doctrine of election, as 


follows: 
"To raise a case of election the language of a tes- 

tator must clearly express an intention to dispose | 

of property not his own. If a testator made a dis- | 

position in general terms of property in which he | 

has only a partial interest, he will presume to have 

intended to bequeath only so much thereof as he was 

properly entitled to give; and if in the same will a 

benefit be conferred upon the person who shares _ 

with him the title or interest in the property sub- | 

ject to the bequest, such person will not be required 

to elect between relinquishing his right therein and 

accepting the benefit conferred by the will." 
| 

Appellee's contention is that "by accepting the benefits of Frank 

Lacca's will, appellant has barred herself from asserting any interest 


in property bequeathed by that will to appellee." (Appellee's Brief, 
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p. 15) Appellee has not attempted to demonstrate, nor can it by any 
stretch of the imagination be shown, that the benefits appellant re- 
ceived under Frank Lacca's will were intended by him to be in place 
of his fiduciary obligations to appellant. On the contrary, the only 
evidence presented by this record as to Frank Lacca's intention is the 
contents of his will, and that document does more than leave open the 
question of whether appellant is required to elect: It affirmatively 


excludes election. Although resolution of this question necessarily in- 


volves deciding an issue of fact, Mr. Lacca's intention, nevertheless, 
‘ the contents of the will are not in issue, and there is no reason why 
this court cannot effectuate the intention expressed in Mr. Lacca's 
Respectfully submitted, 
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